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Hearing Overview

In July 2013, an investigation by the Center farestigative Reporting (CIR) and CNN
uncovered allegations of widespread fraud in Calitds Drug Medi-Cal (DMC) program. The
investigative report alleged that, over the past fiscal years, the DMC program paid $94
million to 56 drug and alcohol rehabilitation clisiin Southern California that have shown signs
of deceptive or questionable billing. Most of themples of alleged fraud occurred in Los
Angeles County and ranged from incentivizing patiemth cash, food, or cigarettes to attend
sessions to billing for clients who were eithepiitson or dead. Most of the providers that were
the focus of the investigation primarily offereduoseling services and rely on Medi-Cal as the
sole payer for services.

Since August 2013, the Department of Health CareiGes (DHCS) has ordered temporary
suspensions against more than 50 providers fornBlCS has established credible allegations
of fraud. According to DHCS, these actions arefitts¢ phase of an ongoing review of the DMC
program by the department’s Audits and InvestigetipA&I) Division.

This joint hearing of the Assembly Health and Aautaibility and Administrative Review
Committees will: 1) examine provider certificatiartaims payment, and auditing processes in
the DMC program; 2) determine the extent to whiettesofficials knew or should have known
about the potential for fraud in the program; 3leate DHCS's response; and 4) identify
accountability measures and other reforms thaheeeled to strengthen the integrity and
effectiveness of the DMC program going forward.



DMC Program Overview

The DMC program provides alcohol and drug treatrsentices to individuals enrolled in Medi-
Cal, the state’s health care services programhipbor. These services include outpatient drug
free (ODF) services; which consist mostly of graopinseling and some limited individual
counseling for persons in crisis; narcotic treattpegngrams, which provide methadone
replacement therapy; day care rehabilitative sesjiand residential services for pregnant and
parenting women. Total funding for the DMC progrémhich includes federal and realigned
county funds) is about $200 million; of that, $68lion goes to ODF services. DMC services
are delivered through counties, which contract walmmunity-based providers, usually
outpatient clinics, that provide treatment dire¢tclients. There are about 1,000 active DMC
providers in the state. Each of these provideriadirs required to be certified by the state in
order to participate in the program.

When the program was established in 1980, DMC wasrastered by the Department of
Alcohol and Drug Programs (DADP) under the terma aiemorandum of understanding with
the Department of Health Services (now DHCS), theesagency ultimately responsible for all
federal Medicaid and state Medi-Cal funds. Undertdrms of the agreement, DADP was the
designated single state agency responsible forrast®iing and coordinating California’s efforts
related to alcohol and other drug abuse prevertieatment, and recovery services.

The DMC program was significantly altered in 1992the Sobky v. Smoley decision. Prior to

the decision, due to budgetary constraints, mangii@al beneficiaries had little to no access to
methadone maintenance services. Some were placsditing lists, and others resided in
counties that did not opt to offer DMC servicesStioky v. Smoley, a federal district court found
that such limitations on DMC services violated fed®ledicaid law’s requirement that all
beneficiaries receive services that are equal iowent) duration, and scope. For many years, the
state’s policy, in response to this decision, veeditectly contract with providers that counties
refused to contract with. Effectively, then, eve&riyIC-certified provider is able to obtain a
contract, either with the county or the state,ovwle DMC services. Most providers directly
contract with counties; 15 currently contract dilewith DHCS.

AB 106 (Committee on Budget), Chapter 32, Statafex011, transferred the administrative
functions for the DMC program from DADP to DHCSfesftive July 1, 2012. Specifically, AB
106 authorized transition activities to take plpder to July 1, 2012, consistent with an
administrative and programmatic transition planadeped and submitted to the Legislature,
after consultation with stakeholders, includingeots, providers, counties, and the federal
government. In the stakeholder process, a maijigue of the transition plan was that it was
too narrowly focused on physically moving the DM@gram from DADP to DHCS, when AB
106 stated clear intent to improve access to alcaimb other drug treatment services and to
improve state accountability and outcomes. Wmitsst stakeholder comments focused on
streamlining administrative hurdles and expandimggeeed services to reflect current best
practices, some stakeholders, particularly coundils® raised issues related to promoting fiscal
integrity in the program. The counties expressddsre for greater clarity about the respective
roles of counties and DHCS and specifically recomaeel that they, rather than DHCS, be
given the lead role in deciding whether or not@vpter should be DMC-certified.

Also in 2011, the state transferred, or “realigh&d84 million in funding for substance abuse
treatment programs, including the DMC program, ftbm state to local governments. By
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moving funding and responsibilities to countieglignment is intended, in part, to enable
counties to implement creative models of integrateices.

DMC Processes and Controls

Provider Requirements

Providers and their satellite sites are requirdoet®@MC-certified to be eligible to participate in
the DMC program. In the DMC context, “provider’tise term used for a clinic that is certified
to participate in the program; a provider, thergimibe a clinic that employs numerous
counselors and other substance use disorder trepredessionals. The certification process
includes an on-site inspection of each facilityaweted by DMC staff to establish eligibility and
ascertain whether the provider is in compliancé\RMC regulations and certification
standards. These standards include a number ofajeaquirements that providers must comply
with related to fire safety; use permits; accesigitdf services; physical structure; utilization
review; employee and patient health records; antlenradministrative policies governing
patient health records, personnel files, job dpsions, and professional codes of conduct.

If, at the time of the initial on-site inspectiaprovider is deemed to be in noncompliance with
the DMC certification standards, the provider suisd a statement of deficiencies noted by
DMC staff and given 30 days to submit a plan ofection to DHCS that describes how and
when deficiencies were corrected and the methadaofitoring to prevent recurrence of
deficiencies and ensure ongoing compliance. Iplha is not submitted within 30 days of
receipt of the statement of deficiencies, the mter's application for DMC certification is
terminated. DHCS indicates that the initial on-gitgpection takes place prior to the
commencement of services; therefore, the inspeficuses on physical plant characteristics
and documentation of procedures rather than clinecpuirements. DMC certification is not
time-limited; recertification is only explicitly gpiired when there is a change in scope of
services, address, ownership, or substantial relingde

DMC regulations require providers to maintain indual patient records for each client. The
record must contain identifying information andraijuired documentation gathered during the
patient’s treatment episode. The regulations recaiist of activities that must be completed
upon admission to a DMC program, including an assest of the personal, medical, and
substance abuse history for each beneficiary amg@enformance of a physical examination by a
physician or other licensed health care providae physical examination may be waived by a
physician with documentation that specifies thedfs not requiring a physical examination. In
the ODF modality, counties and providers indichtd physical examinations are usually
waived.

In addition, providers must document an individinahtment plan for each patient, including a
statement of problems, goals to be reached, anBoassary to accomplish the goals, and target
dates for completion. For the ODF modality, regolad require individual narrative summaries
to be recorded by counselors for each patientdoh&ounseling session. Between five and six
months of admission, a provider must justify couitig services for a client, with
redetermination of medical necessity by a physidifpon discharge, providers must complete a
discharge summary that includes treatment durateason for discharge; a narrative summary
of treatment; and the beneficiary’s prognosis.



Saffing Requirements

The certification standards require each DMC prewid designate a licensed physician to serve
as medical director. The medical director assumedical responsibility for all patients and
directs all medical care, either acting alone dhwin organized medical staff. Services rendered
by a DMC provider are covered only when determitzelde medically necessary and prescribed
by a physician. “Medical necessity,” for purposé®MC, is defined according to the definition
used for the Medi-Cal program as a whole: senvibas“are reasonable and necessary to protect
life, to prevent significant illness or significadisability, or to alleviate severe pain through th
diagnosis or treatment of disease, illness or ynjur

Regulations governing alcohol and other drug coenseequire counselors in a DMC-certified
clinic to be licensed professionals (licensed nageiand family therapists, licensed clinical
social workers, psychologists, and physicians amgeons, including psychiatrists) or registered
or certified counselors. Counselors are registeiéit] or certified by, one of the certifying
entities approved by the state (currently a listigfprivate organizations accredited by the
National Commission for Certifying Agencies). Taaib certification, an individual must meet
classroom training and work experience requiremenigerson who is registered to become
certified as an alcohol or other drug counselauisently allowed to work as a counselor for up
to five years while he or she fulfills the requiremts of certification.

Claims Payment

The DMC claims payment structure involves multipieps. The process begins with counties or
direct providers uploading claims through DHCS vpertal, which conducts automatic
reviews for completeness. Complete claims moveH&B5's Short-Doyle Medi-Cal (SDMC) Il
system for claim adjudication that, among othemgdhkj verifies compliance with federal
confidentiality requirements. Approved and denikzines are then uploaded to DMC'’s
accounting system where they receive both autonatddnanual quality reviews and other
detailed edits. From there, claims pass to DMC&anting division where they are further
reviewed to ensure that the affected contracts baffecient funds to cover the claims before
payment schedules are generated. DHCS accounaéfiggeherates a claim schedule and
submits it to the State Controller’s Office (SCO) processing. The SCO generates and mails
payment to the counties or direct providers forapproved claims. Claims payment information
is then passed back to the counties and providevsgh the SDMC system.

Utilization Review

DMC regulations require DHCS to: 1) provide adntir@isve and fiscal oversight, monitoring,
and auditing of DMC services; 2) perform utilizaticeview; and 3) recover improper payments.
Utilization review is carried out through post-segy post-payment (PSPP) reviews of DMC
providers. PSPP reviews must verify that: provideeet documentation requirements; each
beneficiary meets the admission criteria, includihgical diagnosis and medical necessity; and
each patient has a treatment plan.

In the PSPP process, DHCS personnel contact tivedgraapproximately one week in advance
of the review and advise the provider on what résavill be needed so that services are not
interrupted during the review period. After condagtan entrance conference with the provider,
DHCS personnel request beneficiary records andgaske records for compliance with DMC
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regulations. The provider is then given a summamyHCS'’s findings and offered technical
assistance on how to achieve compliance with DMflegions. If deficiencies are found,
DHCS is required to recoup overpayments resultiompfservices not rendered, services
rendered at an uncertified location, services restleithout medical necessity, and services
billed with incorrect codes. Violations of some yider requirements require recoupment; others
are deemed “programmatic deficiencies.” In eithese; providers are required to submit a
corrective action plan within 60 calendar days. émunty contracted providers, responsibility
for ensuring that the plan is submitted falls ugma county. Due to realignment, DHCS only
recovers the federal part of reimbursement for tpaantracted providers; for direct contract
providers, DHCS recovers the entire overpaymentranans the non-federal portion to the
counties.

Monitoring and Referral

DHCS refers cases of suspected criminal frauded®J for prosecution under the terms of a
MOU. However, potential fraud cases must undergorplex process within DHCS before
being referred to DOJ for investigation and prosieou At the beginning of the process, staff
from the Medical Review Branch (MRB) of DHCS anagzlata from numerous data sources
and attempts to identify red flags and unusualdsesithin this data. Then the state’s fiscal
contractor compiles data on these providers fepant called the “weekly suspect list,” which is
subsequently considered at a weekly field audiergwneeting attended by subject matter
experts, including medical and pharmaceutical clbasts, nurse evaluators, MRB field office
staff, research staff, an actuary, and the provieew unit team. If a case is determined to
create a suspicion of fraud, the case goes directlye DOJ. To make this determination,
DHCS investigations personnel consult with MRB fsfiaif their expertise and field personnel
conduct a preliminary investigation, if necessaising a checklist provided by DOJ to help
determine whether or not there is a credible atlegaof fraud. If a credible allegation is not
found, but further research is warranted, the seferred back to MRB for further data
collection and analysis. If a credible allegati®fiound, the case is referred to DOJ.

Other State Anti-Fraud Efforts

Bureau of Medi-Cal Fraud & Elder Abuse

Federal law establishes a framework for each sbabdperate a Medicaid Fraud Control Unit
(MFCU), tasked with investigating and prosecutingdi¢aid provider fraud and patient abuse.
California’s MFCU is the Bureau of Medi-Cal FraundaElder Abuse (Bureau) within DOJ,
which employs dedicated prosecutors, special agantsforensic auditors. Each MFCU is
reimbursed with federal funds for 75% of its co3tse Office of Inspector General (OIG)
certifies, and annually recertifies, each MFCU. @lgsHects information about MFCU

operations and assesses whether they comply \aititas, regulations, and OIG policy. OIG

also analyzes MFCU performance. DOJ indicatestii@gaBureau continues to be one of the most
aggressive and successful MFCUSs in the nationYs 2010-11 and 2011-12, the Bureau reports
that it received 503 Medi-Cal fraud referrals a®@ Medi-Cal fraud complaints. Of these 695
cases, 143 resulted in convictions and a total@frillion in monetary orders, and four resulted
in acquittals (the remaining 548 were not prosabuteuring the same period, the Bureau




negotiated settlements or obtained judgments iciBBprosecutions for a total of $578 million
in monetary orders.

California Sate Auditor (CSA) Activity

In August 2013, the Joint Legislative Audit Commétapproved a request for a CSA audit of the
DMC program. The audit scope and objectives widlude a review and evaluation of DMC

laws and regulations; state and county roles aspbresibilities; the provider eligibility process;
the extent of fraudulent activity over a specifie year period relative to providers in Los
Angeles County and two other counties chosen b®&; and, the number of compliance
regulators and investigators that is reasonablfycserit to effectively address the occurrence of
fraudulent activity. To the extent possible, thdiawill make recommendations of statutory or
regulatory changes that may help further preventdrin the program.

County DMC Fraud Controls

County participation in DMC is optional; howevell,tzut 13 California counties currently
maintain a program. The counties that do not rMVEC program are Alpine, Amador,
Calaveras, Colusa, Del Norte, Inyo, Modoc, Mononids, Sierra, Siskiyou, Trinity, and
Tuolumne. If a county chooses not to participatBMC and a certified provider within that
county indicates a desire to provide these seryBBKCS executes a service contract directly
with the provider. Providers may contract with mtivan one county; a provider in one county
may therefore serve the DMC population from a neggimg county with limited access to
providers.

Current DMC regulations contain only three broaddaes for counties: 1) maintain a system
of fiscal disbursement and controls over DMC previdin their jurisdictions; 2) monitor to
ensure that billing is within established rates] 8hprocess claims for reimbursement.
According to a 2004 document prepared by DADP, “‘@istrative responsibilities of counties
remain unspecified, vary with the administrativenpomsition and needs of each county, and are
reflected in each county budget.” According to @ainty Alcohol and Drug Program
Administrators Association of California (CADPAAQ)entracting requirements and monitoring
protocols vary significantly from county to coun§ome counties require quarterly monitoring
visits to each of their providers and have standadaudit questions they ask, including a
review of patient charts and treatment plans. CABE/Astates that other counties do monitoring
visits less often, but at least once per year,satect a random percentage of charts to review.
County monitoring staff may also sit in on treatingroups, and are available for technical
assistance.

CADPAAC indicates that San Diego County has a pedew system where each provider is
required to put a certain percentage of its DMCdatidlowards a quality control and
improvement process. These funds support a coattdatilitator who, in conjunction with the
county’s quality improvement staff, facilitates i@gal meetings where each DMC provider is
required to bring files for peer review. These oegil meetings occur one to two times per
month in each region of the county. All programghim that region must participate in this
process, and they review each other’s files usiegIMC standards. The facilitator provides
technical assistance and interpretation where sacgsand provides regular DMC training for
all program providers.



According to CADPAAC, when a county substantiaggsorts of provider problems, such as an
uncertified counselor conducting a counseling groua violation of group size requirements,
the county disallows DMC charges and notifies tiaées CADPAAC indicates that the state has
occasionally asked the county to subsequentlyvollp, investigate, and issue a corrective
action plan, while keeping the state “in the lodPADPAAC states that county staff works with
providers to improve quality, but that counties stimes terminate contracts if a provider is not
amenable to correction.

Los Angeles County Recommendations

In response to the CIR/CNN investigative repotfts,ltos Angeles County Department of Public
Health issued a report making recommendationsHanges to the DMC program. Among the
many recommendations are: 1) increase the roleeo€bunty in the provider certification
process; 2) immediately notify counties when DHEfns a provider to DOJ for prosecution; 3)
expand certification review to require applicamtsléemonstrate the ability to meet treatment
standards and the use of evidence-based treatmbasipractices; 4) make initial certification
provisional and require providers to pass two ahaudits before becoming DMC certified; 5)
limit providers’ use of physical examination waiserhen establishing medical necessity; 6)
clarify the definition of “medical necessity” foulsstance use disorder treatment; and 7) require
better assessment of patients at the beginninmgatiment.

Conclusion

Allegations in the CIR/CNN reports and related @tsi by DHCS suggest that current controls in
the DMC program have been woefully inadequate ¢vgmt and detect fraud in the program.
While some of the problems may be explained byidhmer administration of the program

under a separate agency, the program continuesdio separate and distinct certification and
enrollment, claims payment, and auditing procefses the broader Medi-Cal program.
Policymakers want answers about why these procémisesd and assurances that processes are
being developed to ensure that program servicesftaetively and efficiently provided to those
who need them.



